
STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Petltion
o f

Imperial Alr Frelght Servlcg, Inc.

for Redetermtnatlon of a Deflclency or Reviston
of a Deterninatlon or Refund of Corporatlon
Franchise Tax under Artlcle(s) 9 of the Tax Law
for the Years L979 - L982.

AFFIDAVIT OF MAILING

that the sald addressee ls the petLtloner
forth on sald wrapper ts the last knolrn addrees

State of New York :
s s .  :

Count,y of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conrmtssion, that he/she Ls over 18 years
of age, and that on the 20th day of November, 1986, he/ghe served the wlthln
notlce of Declslon by certlfled nail upon Imperlal Alr Frelght Servlce' Ioc.
the petltLoner in the wlthln proceedLng, by enclosLng a true copy thereof l.n a
securely sealed postpald wrapper addressed as follows:

Inperlal Alr Freight ServLce, Inc.
474 Wllson Ave.
Newark, NJ 07105

aod by deposltLng sane enclosed in a postpald properly addressed wrapper ln a
post office under the exclusLve care and custody of the Unlted Sfates Postal
Servlce wLthln the State of New York.

That deponent further says
hereln and that the address set
of the pet l" tLoner.

Sworn to before me this
20th day of November, 1986.

Authorlzed to adrnlnlster oaths
pursuant to Tax Law sectlorl- L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Imperlal Alr Frelght Servlcg, Inc.

for RedetermLnatLon of a Deftciency or Revlston
of a Determlnatlon or Refund of Corporatlon
Franchlse Tax under Artlcle(e) 9 of the Tax Law
for the Years L979 - 1982.

AFFIDAVIT OF }IAILING

State of New York :
g s .  3

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she l.s an enployee of the State Tax Connlsslon, that he/ehe ts over 18 years
of age, aod that on the 20th day of Novemberr 1986, he served the wlthln notice
of Decl"slon by certl.fLed maLl upon Steven N. Dratch, the representatlve of the
petltloner Ln the wlthin proceedl.ng, b]r enclosLng a true copy thereof ln a
secureLy sealed postpald nrapper addressed as follows:

Steven N. Dratch
Greenberg, Margoll"s, Ztegler, Schwartz, Dratch & Flshman
Three A.D.P.  B1vd.
Roseland, NJ 07068

and by depostttng same enclosed ln a postpald properLy addreseed wrapper in a
post offlce under the excLustve care and custody of the Unlted States Poecal
ServLce wl"thLn the State of New York.

That deponent further says that the sal.d addreasree ls the representatlve
of the petltloner hereln and that the address set forth on sald wrapper ls the
last knorrn address of the representatLve of the petttloner.

sworn to befofe me th18
20th day of November, 1986.

thorlzed to adninlster oaths
pursuant to Tax Law sectlon 174
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November 20, 1986

Inperlal Alr Frelght Servtce, Inc.
474 \ILLeon Ave.
Newark, NJ 07f05

GentLemen:

Please take notLce of the Declston of the State Tax Co qrlsslon eoclosed
herewlth.

You have now exhausted your rlght of revLew at the adminlstrative level.
Pursuant to sectlon(s) 1090 of the Tax Law, a proceedtng Ln court to revlew ao
adverse declslon by the State Tax Conmlsston nay be lnstltuted only under
ArtlcLe 78 of the ClvLl Practlce Law and Rulesr ard must be conmenced ln the
Supreme Court of the State of New York, Albany Countlr withln 4 nonths fron the
date of thts not lce.

InquLrles concerning the conputatlon of tax due or refund alLowed ln accordance
wlth this declsion may be addressed to:

NYS Dept. Taxation and Finance
Audit Evaluatl.on Bureau
Assesgment RevLew Unlt
Buil-dlng #9, State Canpus
Albany, New York 12227
Phone # (518) 457-2085

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representatlve

Petl t loner 's Representat ive:
Steven N. Dratch
Greenberg, ldargolls, Ztegler, Schwartz, Dratch & Flshnan
Three A.D.P.  B lvd .
Roseland' NJ 07068



STATE OF NBI{ YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f
:

IMPERIAL AIR FREIGHT SERVICE, INC. DECISION
:

for Redeterml.natlon of a Deficlency or for
Refund of Corporatl"on FranchLee Tax under :
Arcl"cLe 9 of the Tax Law for the Years 1979
through L982. :

Petltloner, Imperlal Alr FreLght Servlce, Inc.r 474 Wllson Avenue, Newark,

New Jersey 07105, fl.Led a petttlon for redeternloatlon of a deflclency or for

refund of corporatl"on fraochlse tax under Artlcle 9 of the Tax Law for the

yeare  1979 th rough 1982 (F l le  No.  49129) .

A hearlng was held before Danlel J. Raaall-l, Ilearlng Offlcer' at the

offlces of the State Tax Coml.sslon, Two World Trade Center, New York, New

Yorkr on January 28, 1986 at 1:30 P,M., wlth al l  brtefs to be eubnLtted by

Aprll 1.8, 1986. Petl"tloner appeared by Greenberg, Margolls, ZtegLet, Schwartz,

Dratch & FLshnan, P.C. (Steven N. Dratch, Egq. and Thonas W. Ackernlloor Esq.,

of counseL). The Audlt Dlvlslon appeared by John P. Dugan, Eeq. (Anne W.

Murphy '  Esq. r  o f  counse l ) .

ISSUES

r. Ifhether sectLon 1113 of the Federal Avlatlon Act, whlch prohlbite

State taxes on the sale of alr transportatLon or on the groae recelpte derlved

therefromr prohibits the finpositlon, under sectlon 184.1 of the Tax Law, of tax

on petttlonerfs gross recelpts derLved fron the transportatton of alr freight.
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II. Whether nuJ.tlplyl.ng petltlonerf s grosa receipt,s by lts buginees

alLocatlon percentage reported on form CT-3 for the appllcabLe year falrLy and

equl"tably reflects petltlonerts gross recelpts derived from New York.

FINDINGS OF FACT

1. Pet i t loner,  ImperlaL Alr  Frelght Servlce, Inc.,  f l led New York corpora-

t,lon franchlse tax reports as a busl"ness corporatlon, under Arttcle 9-A of the

Tax Law for the flscal years ended June 30, 1980, June 30, 1981 and June 30,

1982 and pald tax based on its allocated net Lncome for each year.

2. By letter dated June 17, L982, the Audlt Divlston advlsed petltloner

that lt was subject to tax as a transportatl.on corporatton, under sectlons 183

and 184 of Art lc le 9 of the Tax Law. Coples of forn CT-f83/184 fot L979' 1980

and 1981 and lnstructLons were encLosed. (Artlcle 9 returns are filed on a

caLendar year basLs.) Fol-Low-up requests were made on Octobet 26, 1982,

February 1, 1983 and June 10, 1983.

3. On Novenber 30, 1983, the Audlt DLvlslon lssued the followlng noclcee

of deflciency to petl.tionet fot taxes due under section 184 of Artl"cle 9 of the

Tax Law:

Perlod Ended Tax Deflclency

$27  ,564 .83
53,998.37
53 ,72L .56
54, I9O.92

L2 l3L  l7e
12 l3r l80
L2 /3L l8L
L2 l3L /82

The Statement of Audlt AdJustment whlch accompanled the notlces of deflclency

stat,ed that the defLcLencies had been estlnated as the rrreports requested {n

our correspondeace dated 2/l/83 ar.d 6/L0/83 were not receLved.rr The Audlt

Dlvlslon deternlned petltloaer's gross receipts wlthin New York for purpoees of

sectlon 184 by nultlplylng petltlonerfs gross earnl.ngs by the buslneeg allocation
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percentage reported for each of the respectl"ve years for whlch petitloner had

fl1ed as a business corporatlon under Artl.cle 9-A,

4. ALso on Novenber 30, 1983, the Audlt Dlvtslon lssued the followlng

notLces of deflclency to petitLoner for taxes due under sectLon 183 of Artl"cle

of the Tax Law:

Perlod Begun

r /1180
L IL Is I
L  lL  /82
r  /  1183

Tax Defl.clency

$  1  ,665  .09
2 ,62L .64
3 ,934  . 08
5  ,  153 .00

These defLclencles were also stated to have been estimated for the same reasong

that the sectLon 184 def lc iencles had been est lnatedr 1.€.,  that the requeated

reporcs had not been recelved by the Audlc Dlvislon.

5. Petl.tloner ls an alr frelghc forwarder and has had lte headquarters ln

New Jersey for all of 1ts 28 years Ln business.

6, PetLtloner operates in the followlng manner: PetLtloner 1g calLed by

a cuetomer to plck up frelght and dellver lt by truck and alr to a spectfled

destlnation. A truck dlspatched by pecltloner, eLEher lts own vehicle or that

of an outslde trucklag fLrm' picks up the frelght. The driver recelves from

the customer a etandard airway btll (non-negotlable) conpleted by the customEr

on one of petltlonerte forms. One copy servea as a receipt for the custoncr.

The truck brings the freLght to petltl"onerrs termlnal ln Newark, New Jersey, to

be sorted and consolldated with other frelght headed for the saqe area. The

frelght ls then trucked to an atrport (usuall-y Newark Alrport, see Flnding of

Fact rrSr', lnfra) where lt ls dellvered to an air carrler for alr transport to

the dellvery area. After the fllght, a truck deslgnated by pettttoner plcke up

the frelght and takes lt to petltlonerts (or petttlonerts agentfs) terniaal aod

the shlpnent ls broken down based on deltvery potnte. The lndlvldual shlpnente
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are then delivered to their vartous destlnatlons. Pick-up and dellvery generaLly

take place wlthln a 24-hour tlne perlod.

7. Petltl.oner contracts wtch, and ls bllled dlrectly by, the alr carrler.

Petltloner also pays 5 percent federal tax to the alr carrler.

8. Measured by welght, approxlmateLy 90 percent of petltloner's frelght

fron the New York metropolitan area ls shlpped dornestlcally. Most of the

domesclc frelght ls shlpped through Newark A{rport, Ln New Jersey, and the

bal-ance through John F. Kennedy Internattonal ("JFK") and LaGuardla Airporte ln

New York. Petltlonerrs lnternatlonat frelght, whlch constltutes 10 percent of

petltLonerrs shLpments by welght and 15 percent by doll-ar votume, le shipped'

for the most part, through JFK.

9. Prior to deregulatlon pursuant to the Alrllne Deregulation Act of

L978, petitloner was requlred to have ite rates and che rulee and regulatlong

under whlch lt operated pubLlshed ln tarlffs flled wlth the Clvll Aeronautlce

Board ("CAB") and to adhere to those tarlffs. After deregulattoo, the CAB

granted petltioner and other slnllar carrlers an exemptl"on from the duty of

ftltng tarlffs. Petltloner, however, stll l keeps aLl tarLffs up to date.

10. Petltloner ordlnarlly acts as prlnclpal ln the soll"cLtatlon of af't

frelght from members of the shlpplog publlc and in routlng such ehlpments to

the flnal destlnatlon by truck and alr carrler. In some Lnstances' petltloner

acts a6r agent of an alr carrLer aad receives a commlsglon fron the carrler for

this servlce.

11. I,lhen petltioner acts as prLnclpal, it ls a connton carrier and bears

the r lsk of loss.
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L2. Pett t lonerrs charge to l ts custo&ers l"s based on three factors: a)

plck up and dellvery cost, whl.ch ls covered

aLr frelght,  based on another tar i f f ;  and c)

ln one specl,flc tatLff', b) cost of

decLared value and lnsurance.

CONCLUSIONS OF LAW

A. That sectlon 184.1 of the Tax Law provides, l.n pertlnent part' as

fol lows:

I'Every corporatlon...forned for or prlncipalLy engaged ln the conduct
of avlatlon, surface ralLroad, whether or oot operated by steam'
subway ral l road, elevated ral l road, canal,  steamboet,  ferry. . . ,
express, navl.gatloo, plpe line, transfer, baggage express, omolbug,
trucklng, taxLcab, telegraph, telephone, palace car or sLeepLag car
buslness, or formed for or prlncipally engaged Ln the conduct of two
or more of such busl"negses and every other corporatlon...forned for
or prLnclpally engaged ln the conduct of a transportatlon or trans-
mlsston businese not llable to taxatl"on under sectlon ooe hundred
eighty-slx or artlcle thl"rty-tno of thls chapter, for the prlvllege
of exercl"slng lts corporate franchlee, or of dolng busl.ness, or of
enploying capltal, or of omlng or leaelng property in thls state ln
a corporate or organtzed capaclty, or maintalalng aa offl"ce Ln thie
state, shall pay a franchlse tax whLch shalL be equal to three-
quarters of one per centum upon lts gross earnlngs fron all sourcea
withln this state. .  .  r r .

B. That sect lon 1113 of the Federal  Avlat l"on Act (49 U.S.C. eectLon 1513)

provldes, ln pertlnent partl as folLons:

"(a) No State.. .sha1l levy or col lect a tax'  fee, head charge or
other chargee directly or lndLrectly, on persons travellng in alr
comnerce or on the carrLage of pereons traveltng ln alr conalerce or
on the sale of alr transportatton or on the grose recelpts derlved
therefron.. .  (b) Nothing ln this sect lon shal l  prohlbtt  a State.. .
from the levy or coLlectlon of taxes other than those enumerated 1o
subsectton (a) of thls sectlon, lncludlng property taxea, net Lncome
taxes, franchlae taxea and sales or use taxes on the sal-e of goode or
servLces. t t

C. That New York courts have held that "subdtvisl"on l of eectLon 184 of

the Tax Law ts pre-empted by the subJeet federaL statute (sectlon 1113 of the

Federal- Aviatlon Act) lnsofar as gross earnlogs are measured by gross receipta

fron air carrlage.rr Alr Transport Assoctation of Amerlca v. Nert York State
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Depar tmenc o f  Taxat lon  and F lnance,  91  A.D.2d L69,172,  3d  Dept t . ,  a f f td .  nem.

5 9  N . Y . z d  9 L 7 ,  c e r t .  d e n l e d  4 6 4  V . S .  9 6 0  ( 1 9 8 3 ) .

D. That the Suprene Court of the Unlted States has agreed wlth the New

York courts and has held that secclon 1ll3 "proscribes the lnposltlon of state

and local taxes on gross recel"pts derlved fron alr transportatloo or the

carrlage of persons tn alr correrce.tt Aloha Alrl-toee, Inc., v. Dlr. of Taxatlon

o f  l l a w a l i , 4 6 4  U . S .  7 , 1 4 - 1 5 ,  1 0 4  S .  C r . 2 9 I , 2 9 5  ( 1 9 8 3 ) .

E. 
- 

That petlcloner tg a transportation corporatlon wlthl.n the neaning of

sectlon 184.1 of che Tax Law. As an atr frelghc forwarder' lt is not tteeLf

engaged l"n the conduct of avlatl"on. It le clearly engaged ln the coaduct of a

truckl"ng business and its prlnclpal actLvit{es are essentlalLy those of an

express or transfer conpany. Petitlonerrg custoners ultl.nately, although

apparently lndlrectlyr pay the 5 percent federal tax on the atr frelght portlon

of petltlonerts charges. Corregpondlngl,y, the State ls precluded fron texlng

the al"r carrl"er upon whlch petitloner ehlps the cargo on a groas recelpts baels

under sect lon 184.1 of the Tax Law, by vlr tue of sect lon 1113 of the Federal

Avlation Act. Thls protection, however, does not extend to petltloner. See:

Salen Transportatlon Company of New Jersey, Inc., et al. v. Port Authorlty of

New York  and New Jersey ,  611 F .Supp.  254 (D.C.  N.Y.  1985) .

F. That sectlon 184.4 of the Tax Law provldes for an allocatlon of grose

earnLngs for transportatlon and transmlesl.on servlceg. SectLon 184.4(f)

provldes, ln pertinent partr that wlth respect to corporatlons other Ehan

avlatlon corporatl"oas, corporatlons engaged ln the operatton of veseelor o!

telephone and telegraph corporations, or where the Tax Connlgslon decl.des that

wlth respect to a certaLn corporatlon the method prescrlbed does not fairly and

equitably reflect gross earninge fron all sources withln New York' the Tax
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ComlssLon shall prescrtbe nethods of allocatlon or apportlonneut which falrly

aad equltably reflect gross earnlngs fron all sourcesr wlthln New York. Thls

sectLon ts appllcable to taxabLe years beglnnlng on or after January l, 1981.

G. That the deflclencies were properly estlnated based on the infornatlon

whlch was avallable. Iloweverr l.n vlew of the fact chat sectlon 184.4(f) of the

Tax Law was io effect for only the latter half of the perlods ln tsgue, and

slnce petl.tioner requested at the hearing an opportunl.ty to fLle under Artlcle 9

of the Tax Law ln the event of an adverse determinatl.on on the flret teeue

herein' the hearlng may be reopened, at petltlonerts request made wlthln 30

days of the issuance of thls declglon, to pernlt petl"tioner to offer io evldence

reportsr on gross earnlngs under sectlon 184.

t{. That sectlon 183 of Artlcle 9 of the Tax Law provldee for ao annual

tax' payabl.e by transportatlon and transmlssion corporatlons ln advance' to be

conputed on the basls of the corporatLonts capltal etock ln New York State.

PetltLoner has not contested lLablLlty under sectlon 183 on any speclfic baelg'

but has reguested that lf lt ls requlred to flle under Article 9, that the

deflcLencles under section 183 be recompuced upon such fLllng. Ae noted ln

Concluslon of Law "Gtt, petltioner shall have the opportunity to subnit iato

evLdence at the reconvened hearLng reports on capital stock under sectton 183.
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I. That except as noted ln Concluglons of Law rrcrr and rrllrr

of Inperlal Alr Frelght Servlce, Inc. ls denled, and the natter

the Tax Appeal-s Bureau for proceedl"ngs consLstent herewith.

DATED: AJ-bany, New York STATE TN( COMMISSION

No\/ 2 0 1986

, the petltloo

ls remanded to


